[Vol. 65 theory and shielding it from deep critique was an acquis. 15 Thus, in the early 1950s, many professional academic associations were created in the United States in an unprecedented effort of professionalization of disciplinary knowledge to create enduring professional hierarchies. 16 The birth of the American Society of Comparative Law (ASCL) dates to 1951. Since its creation, the ASCL has become the dominant national group at the International Academy of Comparative Law founded by the international organization of comparatists in 1924 17 at least in part as a response to Soviet legal innovation.
The scant attention paid by the comparative legal community to its own historical contextualization might seem at first to be at odds with a number of its established methodological claims, such as the claim that "comparison involves history" or its self-image as either directly a social science or at least as indispensable to any serious effort to approach law as a social science. However, someone becoming acquainted with the literature on the impact of the Cold War on social sciences will see no contradiction. The lack of attention on the part of comparative lawyers to the impact of the Cold War (and its money) on the methodology and claims of their discipline is a direct consequence of the broader phenomenon of "depoliticization" of the legal discourse. 18 This phenomenon, captured by the dominant metaphor of the lawyer as a "social engineer" inaugurated in the age of legal realism in the aftermath of World War I, attained global dominance by the fall of the Berlin Wall. 19 Comparative law in the early phase of the Cold War eagerly participated in the project, which it believed to be a methodological progress, but which in fact was just a response to research agendas defined in higher political places to establish what has become the dominant regime of knowledge. Particularly successful in the containment of the political critique in the discipline of comparative law has been the construction of history as a science in its own terms, so that other branches of social sciences not only divided human activity into naturalized non-communicating domains (the political, the economic, and the social) but focused on the present. Consequently, the history used (when at all) 2017] in the social sciences is itself disciplined and incapable of producing a political critique of the present.
Comparative law did not escape this fate. 20 The historical approach deployed is itself disciplined within an idea of legal history, a formalistic separation of the past from the present that makes it very hard to learn from earlier mistakes. The lack of a historical understanding of one's own roots easily leads to an imaginary self-image, with the almost unavoidable consequence of developing hubris, or what one scholar has brilliantly described as a disciplinary Cinderella complex. 21 In the present Article, I will deal with the history of comparative law in a very different way. To begin with, I shall not disentangle it from academic law in general and will see its historical unfolding not as an autonomous discipline 22 but as a part (quite small indeed) of a broader phenomenon of knowledge production in which the West incrementally shifted away from any comparative project and actually developed sophisticated techniques of self-congratulation. In so doing, I consider the various attempts at making comparative law something like a neutral science, as a historically situated ideological contribution in the production of disciplined knowledge, and I try to approach the comparative study of law within the pattern of global legal hegemony where it is the American version of comparative law that matters the most globally.
23 This is not a paper about how to compare the law. It is rather a reflection on the political, historical, and social circumstances that make us compare the way we do.
Because the Cold War was about capitalism versus socialism, the historical period that I consider extends beyond the actual Cold War as a time period of roughly forty years from the immediate aftermath of the Allied victory against Nazi Germany. 24 In my understanding, the Cold War started immediately after the October Revolution in 1917 conquered American public opinion during the Red Scares of the 1920s, and never relented as a clash between two incompatible visions of human organization, in spite of the common effort against Nazi Germany. The atomic bombing of Hiroshima in this perspective is much easier to explain as a Cold War attempt to contain the USSR in Asia rather than as a final strike against what was left of the Axis Alliance (Germany-Japan). 24. For essential historical background, see lynn etherIdge davIs, the cold War BegIns: sovIet-amerIcan conflIct over east europe (1974) .
25. See jacQues r. paWels, the myth of the good War: amerIca In the second World War (2002).
[Vol. 65 I will thus consider the dialectic between Western and socialist law as it affected comparative law throughout most of the twentieth century.
One more point of clarification: in this Article, I am interested in comparative law as a collective enterprise of a loosely organized academic community. I am not interested in tracing the most original ideas or the earliest individual scholar who contributed such ideas to the community. Comparative law in my understanding is itself a "derivative" scholarly discipline, and many of the ideas and tools that we develop in our line of business find their genealogy elsewhere. So, for example, much of the work on functionalism-structuralism pioneered in the 1920s and 1930s by the German scholar Ernst Rabel-work which he applied to comparative law in the 1950s and 1960s when he immigrated to the United States-was itself probably derivative of the work by Bronisław Malinowski and other social anthropologists. 26 To me what matters for the purposes of this Article is that Rabel's work became mainstream in comparative law during the Cold War. Zweigert and Koetz applied it in their introduction to comparative law (in the first edition in 1969), 27 Schlesinger deployed it at the Cornell seminars (1960) (1961) (1962) (1963) (1964) (1965) (1966) , and Sacco, through Gorla, stretched it to a sort of general theory (entirely limited to private law) that has dominated Italian academia. 28 I find it difficult to believe the dominant narrative, which turns the private law bias of our modern discipline into a historical tradition dating back to Roman law. I claim that this bias, around which comparatists have developed the very notion of the Western legal tradition as well as most of the dominant taxonomies, finds a better explanation as an effort to defend capitalist law against the thick intellectual critique of Eugeny Pashukanis who, in 1924, unveiled the class nature of legal universalism. 29 I also consider relevant the professional organization of the discipline and its timing. Quite significantly, the International Academy of Comparative Law was founded in 1924, in the midst of legal innovations promoted by Lenin through the New Economic Policy (NEP). 30 The 
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established in 1961 in an organizational effort that has instituted the dominant taxonomies much more solidly than their theoretical robustness, as we will see. I borrow from John Quigley the mirror image explanation of Soviet legal innovation as a trigger of Western legal change. 31 In sum, contrary to the dominant tradition, I place the beginning of a scientific claim of comparative law at a time when the very notion of universal science was being disputed at the Soviet Academy of Science. In the heat of the confrontation between capitalism and its adversary, nothing remained shielded from the total critique and triggered a call to arms in the restructuring of the, until then undisputed, scientific knowledge. 32 Comparative lawyers, more or less consciously have framed their own niche of disciplined learning in reply to that call.
II. the dIscIplIned narratIve
The accepted disciplinary wisdom of comparatists is that comparative law came of age as an autonomous discipline in the 1950s out of an internal scientific evolution. The dominant narrative is that, before the mid-twentieth century, and before (and after) its conventional date of birth (the 1900 Paris Congress of the Société de Législation Comparée), comparative law was an amateurish practice of a limited number of erudite scholars whose methodological approach was quite primitive. 33 Lawyers engaging in the study of foreign law from the second half of the nineteenth to the early twentieth century would take the law of the different countries, so to speak, at face value. 34 They would learn something about a foreign legal system by reading books written by local scholars. In the absence of any critical method, the self-perception of such domestic scholars became the accepted canon. The birth of the most enduring stereotypes of comparative law dates back to this early phase of "contrastive" comparative law when a few European scholars were interested in comparative legislation in [Vol. 65 order to overcome the formidable intellectual and linguistic barriers that European statehood had produced among the legal systems.
35
From the second half of the nineteenth century, anyone wishing to familiarize themselves with a matter of French law would most likely be struck by the emphasis it places on the Civil Code, and more generally on statutes, as the dominant, almost unique source of law that had survived the French Revolution. Despite François Geny, the common wisdom among French lawyers was that "case law" was all but a swear word in French jurisprudence. During the same period, a student of the sources of English law would find himself at the very zenith of the doctrine of stare decisis. The Judicature Acts (1873) had just created the hierarchical structure necessary for stare decisis to become meaningful. Indeed, the practice of following precedents, both horizontally and vertically, transformed itself into a strict legal duty from the beginning of the twentieth century to the Practice Statement of 1966. 36 At Oxbridge, Maitland, Pollock, and other Victorian academic lawyers and legal historians would exaggerate the insularity and uniqueness of English law, and their vision would become the canon among the early comparatists. In the same period, someone inclined to study German law would find a relentless self-congratulatory rhetoric of then globally dominant German academic lawyers, whose masterpiece, the general part of the German Civil Code was still to come.
37
This was the scenario that the early Italian comparative lawyer and politician Emerico Amari would find when writing his (naive) 1859 book on comparative legislation. Taking the municipal professional descriptions at face value, comparatists would conclude that the civil law is a tradition of codified law, with no role for case law (France) and a large influence of professors (Germany). They contrasted it sharply with the casuistry of the common law, a tradition where case law is the dominant source of law because of the principle of stare decisis that made it binding.
38
The conventional wisdom of our discipline signaled an abrupt change in the two central decades of the last century, witnessed among other things by the publication of a few classics, very different among each other, but sharing a new "professional" quality. 
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in Italy (1955), 42 and Konrad Zweigert and Hein Koetz in Germany (1969) 43 are widely accredited as being the movers and shakers of this change. These great masters were uniquely equipped to go beyond the faithful belief of what domestic lawyers of a different country would say about their own legal systems. These intellectual giants were professionally capable of verifying the truth of a foreign statement about the law, either because, like Schlesinger, they were fully trained in one civil law and one common law jurisdiction; 44 or because, like Gorla and David, they spent a significant amount of time studying and teaching in remote contexts (Egypt and Ethiopia, respectively); or because of a unique degree of familiarity with Roman law (such as Lawson in 1953, and Alan Watson in 1974), they were equipped, as nobody before them, to check the ideological self-perception of municipal lawyers. 45 Thus, for reasons that are, so to speak, internal to the profession, comparative law was able to go beyond the mere juxtaposition of black letter law. The quality and culture of the legal professionals engaging with it explains how the discipline reached a much more advanced stage of intellectual development. 46 In a broader but still legal context, outside of the narrow discipline of comparative law, the professional explanation of the "coming of age" of comparative law seems even more solid. Legal realism was now dominant in the United States, 47 and the United States was globally hegemonic. 48 Black letter analysis, discredited in the United States, became an object of increasing critique in Europe among the most advanced schools of thought. 49 Since World War I, it had become increasingly clear that the traditional conceptualistic approach of legal formalism led to absurd results even in a core area of private law, such as property and contract, shaken as they were by the war effort. 50 Legal scholars were following domestic legal changes to 42 . gIno gorla, Il contratto (1954 [Vol. 65 attune their analytical tools to reality. Legal realism attracted nonlawyers to U.S. law schools that were helping in a scholarly effort to make law accepted among the social sciences. 51 The different "mirror images" of law as reflective of the social reality would serve the purpose of making lawyers accepted among social scientists and social engineers. 52 Thus, there is more to the narrow explanation of the coming to age of comparative law as an autonomous methodological improvement in the discipline due to the exceptional quality of some of its professional leaders. A broader, still professional, explanation has to do with the change in the intellectual leadership in Western law that took place in the immediate aftermath of World War II. 53 To be sure, American hegemony in jurisprudence contributed to comparative law in a significant way through a healthy injection of legal realism. It is sufficient to think about Dean Roscoe Pound, whose work ridiculed the so-called "mechanical jurisprudence" of the French Jacobean rhetoric; 54 or Karl Llewellyn, whose work on case law in Germany, only recently published in English, shows an unprecedented degree of awareness and comparative sophistication. 55 In short, American legal culture contributed to the fundamental distinction between law in the books and law in action, and the consequent functionalist shift, which is the closest thing we have to "a canon" in contemporary comparative law. 56 This broader professional explanation contributes to the idea (criticized only very recently) that comparative law, like other social sciences, is a nonpolitical, neutral exercise.
III. a Broader approach
In this Article, I look for a different explanation of the coming to age of comparative law and its current paradoxical decline. 57 Despite my skepticism about the narratives of improvement, I do not wish to dismiss the conventional wisdom. There is some truth in assuming an incremental process of sociological transformation of a relatively new academic discipline that, practiced more professionally, displays a methodological "improvement" from the lack of awareness 
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of the early législation comparée to the intellectual sophistication of the functionalist methodology as deployed by Schlesinger. The conventional narrative is internal to the discipline, and-while perhaps ungenerously dismissive of the quite impressive degree of methodological awareness of some of its early students (like Montesquieu if compared to his contemporaries) 58 -it is certainly helpful. Even expanding it to include in the picture American legal hegemony, and the hegemony of legal realism within it, we are still within a professionalized explanation which assumes the progress of science to be ultimately independent from political needs.
I wish, however, to supplement this vision with an external explanation of both the content and timing of the coming of age of comparative law. My explanation calls attention to the impact of the Soviet Revolution and the Cold War on the Western legal community. I submit that the radicalism of the Soviet critique to the bourgeois legality has not only led to much innovation in the substantive laws of Western countries, but also impacted comparative law. The young discipline received strong incentives to develop new, less formalistic methodologies in order to participate in the overall political project of reacting to the intellectually powerful communist challenge to Western legality. At least since the Wilsonian period, the approach of the U.S. legal community, and more broadly of American public discourse, began its notorious missionary spirit to export the rule of law. Earlier moments of genuine interest in the law of other people, still very vibrant in, say, Benjamin Franklin, were discontinued as the comparative project incrementally transformed itself in an effort to teach the "others" the superiority of American law. 59 The political climate of the Cold War exacerbated this tendency, but at the same time accrued the effort to know one's enemy (and one's friends).
60
Here the political explanation must be qualified. On the one hand, one could argue that, as a social discipline, comparative law changed so as to reflect the different social and legal conditions, such as the birth of the Soviet Union in 1922 or that of the People's Republic of China in 1949, which it has autonomously identified as relevant. This explanation would still consider the setting of the research agenda to be within the province of the scholars. Better scholars are going to pose more interesting research questions. 61 [Vol. 65 economic networks (e.g., philanthropist foundations, the Department of Defense, the Office of Strategic Services) participating in the effort of containing the spread of socialism, which at the time was both a politically and a jurisprudentially credible alternative to capitalism. 63 Thus, I use the idea of a "Cold War" attitude in the profession without any meaning whatsoever of a shared political agenda among professional comparatists. Konrad Zweigert, for instance, was actively involved in politics in the early 1960s with the Social Democratic Party, which at the time was still officially Marxist. Nevertheless, professional comparatists could not remain immune to the setting of an internationalist agenda of containment, when such an agenda came endowed with tremendous money and political-academic support. Ford Foundation money, for example, enabled projects in "law and development" in which American masters of comparative law, such as John Merryman, were among the "law and development" leaders. 64 The Ford Foundation also funded, even more important in this context, the Cornell Project on the "common core of legal systems" that brought to Cornell an entire generation of world comparatists (including Gino Gorla) to study with Schlesinger. Legal Sovietology could not have even existed if the travels and organizational efforts of John Hazard and Harold Berman had not been lavishly funded by Rockefeller Foundation money at the Russian institutes at Columbia and Harvard. The Carnegie Corporation, too, was active in this enterprise and has routinely funded for many years the Cornell Common Core Project. 65 Scholarly enterprises needed political support, and the line separating academic scholarship from intelligence was very thin (when existing at all) during the Cold War confrontation.
66
The Cold War indeed explains the bipartisan political climate diffused in the United States after the "red scares" of the 1920s well beyond the excesses of McCarthyism of the 1950s. The construction of critique as "un-American" and of opposition as disloyalty does not require the excesses of the Senate Committee or of the recurrent Stalinist purges to affect scholarship. Selfcensorship, for fear, opportunism, or even just lack of critical 63. China was not a credible legal alternative. It is no surprise that comparatists devoted very scant attention to this experience until it became itself a credible threat after 1978. China remained relegated in the pariah status of the "other" conceptions.
64 
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spirit, is a widely diffused attitude in academia, yesterday as today, on this side or the other of the walls. The Cold War phantom 67 has triggered a massive investment in the so-called annexation of social sciences and in the creation of international and area studies programs in the United States. My claim is that comparative law came of age the way it did, not only "within" the ideological effort of containment, but more precisely "because of " this capitalist effort to protect itself.
With the torch of the Western legal hegemony in the United States, Germany traumatized by the partition (though the construction of the Berlin Wall began only in 1961), and the success of the Maoist revolution in China, comparative law scholars were finding it hard to share their capitalist colleagues' old positivistic vision of the law. Neither legal realism, nor the legal process-it is worth stating clearly-abandoned the positivistic stance. In the dominant domestic approach, law was still the product of state sovereignty; to the community of those engaged in comparative study, such a reductionist vision was an obstacle to developing meaningful general taxonomies aimed at managing the increasing complexity of a worldwide legal scenario. Comparative lawyers stimulated by a shared research agenda with social scientists, were at the same time busy looking into a strategy aimed at delegitimizing the communist legal order despite its positivistic legitimacy, and looking into non-positivistic factors of unity rather than of division within the capitalist block.
To do so, they deployed a double-standard strategy. On the one hand, it was necessary to both maintain and qualify the traditional distinction between the common law and civil law. This was still the main subject matter of the relatively new discipline grounded in the earlier "contrastive" approach of the législation comparée.
68
On the other hand, this classic opposition could not be grounded in political options, which nevertheless were the unifying element of the "socialist law family." Thus a quite remarkable degree of ambiguity as to the choice between "contrastive" rather than "integrative" methods. The early work on the "Western concept of law," which generated Geoffrey Sawers's long essay in the [Vol. 65 into various casebooks), was necessary to inaugurate a politically unavoidable claim of unity of capitalist countries. 70 The whole Encyclopedia exudes the effects of Cold War equilibria. To begin, Victor Knapp-a leading Czechoslovakian jurist and professor in Prague for many years active in teaching the socialist legal family at the FIDC-received the honor and the responsibility of editing the first, and perhaps most politically delicate, volume, six years in the making when it appeared in 1972. The introduction to the work, which was on Knapp's desk during the Prague Spring of 1968, acknowledges the political contentiousness of the enterprise. While falling short of claiming political neutrality, the famous jurist defends certain standards of scientific honesty capable of defeating political arbitrariness. He claims political responsibility for any final choice in contentious matters (mostly the recognition of the statehood of some, rather than other, contested Cold War entities). The entry on the USSR was collectively authored by the Institute of State and Law of the Academy of Sciences of the USSR, a clear sign of political distension brokered by the authority of Knapp. In Volume II on the "Different Conceptions of Law," whose long introduction was completed in January 1972, René David displays an "integrative spirit"
71 by acknowledging, alongside the usual claim of the possibility and desirability of scientific comparison, that Western legalism could learn from different visions, where law has a less prominent role. While it is difficult to interpret whether David had in mind socialist legality, it is a fact that he gave up his famous classification. He determined that the common law and civil law were to stay together within a Western conception of law, located immediately before the chapter on the "Socialist Conception of Law," completed in January 1970 by the leading Hungarian comparatist Imre Szabo. 72 However, this integrative approach could not be carried to its logical conclusion of suggesting in the Marxian tradition, that all that mattered was the contrast between bourgeois and socialist structures of production. 73 While the early clear-cut opposition between civil law and common law was discussed anew in light of a more integrative platform, it remained a stronghold of comparative law shared by all possible classifications. David, Zweigert and Koetz, Costantinesco, and Schlesinger all maintained the opposition at the 70. The International Encyclopedia of Comparative Law, under the auspices of the United Nations Educational, Scientific and Cultural Organization (UNESCO), can be considered the most ambitious attempt generated in the scientific maturity of the discipline. The project, conceived in the early to mid-1960s, generated its first published result in 1 natIonal reports (Victor Knapp ed., 1972 
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core of their taxonomies, but at the same time reserved an undisputable hard "contrastive" approach in making socialist law the "third family" of legal systems. 74 Here the classifying principle was political, but not to the point of acknowledging the very "incomparability" between communist law and bourgeois law.
This effort to produce a self-congratulatory capitalist identity, going beyond legal positivism, and the rebuttal to the claim of incomparability between capitalist and socialist law explains the dramatic and sudden transformation of the discipline in the 1950s and 1960s. 75 The theoretical refusal of the very comparability of two superstructures (such as the law) remained popular in the Soviet Union well after the purge of Pashukanis in 1937. Actually, after the erosion of the East-West relationships from early 1946, the tone of the Agitprop (the Department of Agitation and Propaganda of the Communist Party of the Soviet Union (CPSU)) became much more hostile, and various campaigns against "cosmopolitanism" were making it very difficult for Soviet scholars to even claim the superiority of socialist legality over bourgeois legality in the footsteps of Andrej Vishinsky. Getting materials from abroad, or even publishing in a language other than Russian, would expose a Soviet scholar to the potential accusation of servility to the West. Similar troubles were experienced by American scholars, whose independent research on the Soviet world was simply impossible under the regime of FBI and CIA campus surveillance, which included infiltration. 76 The Cold War phantom was making self-censorship the rule on both sides of the Iron Curtain.
Western comparatists still convinced of the universalistic claim of their knowledge 77 and eager to access international and area study money, developed a legal taxonomy capable at the same time of claiming a structural distinction between law and politics and the comparability of the socialist legal order with its bourgeois counterpart. Clearly, within this scenario, the description of the Soviet legal system in derogatory, or at least condescending, terms was not even a conscious move. It was simply the zeitgeist's impact on the profession of comparative law. Paradoxically, and
74. An updated discussion of the "three families" can be found in schlesInger's comparatIve laW 654 (Ugo Mattei, Teemu Ruskola & Antonio Gidi eds., 7th ed. 2009).
75. The foundation of the American Journal of Comparative Law in 1952 has generated the intellectual infrastructure for this epistemic transformation. English rapidly became the lingua franca of the profession and the Journal (an Organ of the Society) was animated by Sovietologists such as Hazard and by the best refugee scholars by then in their full maturity. The Journal has determined the global Americanization of the comparative legal profession.
76. Abundant evidence for Columbia, Harvard, and Yale is offered by dIamond, supra note 66.
77. The critique of ethnocentrism of such kind of universalism was yet to reach the comparative law mainstream. Only from the late '90s of the last century did such a critique emerge at conferences organized at the University of Utah, University of Michigan, and University of California Hastings.
[Vol. 65 especially in the United States, comparative law developed in those years both a higher degree of methodological sophistication and a full-fledged Wilsonian missionary spirit that the more rudimentary early work did not include. The Western comparative law community was attempting to shelter socialist colleagues from their presumed intellectual oppression while failing to recognize its own. The Faculté Internationale de Droit Comparé exuded this spirit to the very end of the Cold War.
78
Iv. the trIpartIte taxonomy and Its varIatIons Someone looking at the leading introductions to comparative law cited above will conclude that, in the 1950s, the discipline had reached its scholarly maturity by two different, though related moves. First, it had attempted to produce a taxonomy capable of grouping the legal systems of the world into families according to some organizing principle. Second, it had begun to challenge the excessively sharp tone of the distinction between common law and civil law. Both these moves, I submit, cannot be interpreted only as an evolution of the skills of the participant in the comparative law enterprise. Rather, they are the product of social and political processes driven to a significant extent by the specific historical conditions of the time-processes that produced ideology in the specific meaning of false consciousness, unveiled by the logical inconsistency of deploying at the same time the contrastive (with socialist law) and the integrative (common law/civil law) approaches.
Leaving aside the very complex (and quite futile) debate on the criteria according by which to classify legal systems into a family, 79 Soviet law emerged as an object of scientific comparison for the first time in the early taxonomies. In Schlesinger, it was the "third family" after common law and civil law; in David's version, it was one of the three families positively described (the fourth one being the "residual" family of "other conceptions of law"); in Zweigert and Koetz too, it maintained an autonomous status. Further, the criteria of distinction among the different families were vague, somewhat blurred, and linked to notions requiring quite a bit of belaboring to be understood (it took Merryman to clarify the meaning of style 80 ). In contrast, socialist law was distinguished very clearly from capitalist law, a 78. I was a student of the Faculté in 1980 and later in the early '90s a professor in the same institution that praised itself as being the only place where socialist comparative law scholars and students were "allowed" to meet capitalist colleagues for significant lengths of time. I remember rumors, of course void of any evidence, of reciprocal surveillance between socialist students and faculty.
79. 
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distinction that only needed to extend to the law on which the opposition based the political-economic option to nationalize the means of production. Marx himself provided the criteria by describing the law as a superstructure of the class relationship. This genuinely Marxist aspect of Soviet legal identity, rejected during the debate over the comparability of Soviet law with capitalist law, while openly used in drafting the first comparative taxonomies, introduced more contradiction by denouncing the rather feeble scientific claim of comparative legal taxonomy. 81 When comparative law had reached its "functionalist-structuralist" maturity, 82 the unease of bourgeois comparatists about recognizing a genuine identity of socialist law as an alternative to capitalist legal arrangements emerged quite clearly. Sacco, for instance, in a famous article on the "civil law substratum" of socialist law, considered the most significant aspects of socialist legality as an addendum to a deeper civil law tradition, which, according to his analysis, was much more relevant in understanding socialist law then any work on the economic structure. 83 Even clearer was the ex post "confession" of Koetz. He did not stop short of just taking away the chapter on socialist law from his introduction in the third edition following the fall of the Berlin Wall, as if the political demise of the Soviet Union and the return of its Western satellites in the capitalist orbit was enough to consider the socialist experience historically irrelevant. Koetz wrote in the introduction that his erasure would spare the reader some sixty pages! There are a variety of implications in this quite schizophrenic Western admission and denial of socialist legal identity as relevant for comparative law. Very evident is a degree of insistence on the central position of private law for purposes of comparison. The message is (a) only private law is genuinely law; and (b) public law is a contingency intimately connected with a positivistic state-centered vision.
These two Western-centric biases are indeed a self-fulfilling prophecy because the first conception happens to be the one developed in the Western legal tradition as an incident of the proprietary origins of Roman law. The second is the same enduring vision according to which the stronger is the government, the weaker the individual rights. 84 81. For a strong description of Soviet law as party politics, see john n. hazard, communIsts and theIr laW (1969). This description of socialist legality as ultimately arbitrary is in the classic book by otto kIrchheImer, polItIcal justIce: the use of legal procedure for polItIcal ends (1961 [Vol. 65
In such a strategy, long deployed by orientalists to deny legal subjectivity to China, public law can be added to and subtracted from the "real" legal system which remains rooted in the private law tradition.
In retrospect, this move, in deep contradiction with the most important theoretical results of the taxonomic phase of comparative law, is also a product of the dynamics of the Cold War. I refer here to the separation made by the early introductions to comparative law between Chinese law and Soviet law, where only the latter was considered a member of the socialist law family, while the former was classified in a different "family of legal systems" carved out of the orientalist criteria of static Confucian adherence and oriental despotism. 85 It is quite clear that if China and its cultural orbit (Vietnam and North Korea) are denied socialist subjectivity, the political fall of the USSR can be extended to the whole socialist model, doing violence only to Cuba (and perhaps later to Venezuela) which can be easily dismissed because of the scarcity of the population.
The separation of the USSR and China into two different families of legal systems certainly reflects the scholarly tradition in Western academe, where Sinology and Sovietology are two understandably different domains of area studies (if for no other reason than linguistic barriers), distinct from the actual reach of MarxismLeninism. To be sure, if the criteria of classification were coherently political, there would be no reasons to consider China after 1949 as an outsider to the socialist family. 86 However, one has to consider that Mao had just seized power nationwide when comparative law inaugurated the taxonomic era, and that not much was known about the genuinely socialist legal system introduced in the large part of the country under communist control since 1930 and during the Long March. 87 China being largely rural, and the Cultural Revolution far off in the future, one could have argued (with categories developed later) that a traditional legal system was still hegemonic in the fifties in China. Moreover, other much more relevant historical processes were to separate China from the USSR when the issue of the succession of Stalin in international communist leadership arose in 1953.
While it is impossible to say whether comparatists would have kept China (and its orbit) outside of the socialist family if the Soviets had recognized Mao's leadership, it is a fact that the political division 85 . See ruskola, supra note 62. 86. See id. There is no question that, especially after the launch of the Sputnik, the USSR was perceived as a much more serious competitor than Maoist China (which was easily "expelled" from the UN). Hence, once more the comparative law "status" of the two socialist countries was reflective of political determinations in the United States.
87. See schlesInger's comparatIve laW, supra note 74.
within the block was coherent with the comparative taxonomy at the time. Dividing political socialism in the perspective of comparative analysis has certainly helped in weakening socialist law as an alternative to the Western legal tradition (bourgeois legal phase if we wish to see it with socialist eyes). The heavy toll of this ideological move (no matter if strategic or just induced by political events) was to be paid after 1989 when legal Sovietology was all but dismantled and generalist comparative lawyers could seriously claim that the family of socialist law was extinct, in spite of over 1.5 billion people being ruled by communist parties worldwide. 88 Obviously, the number significantly increases if one considers, in addition to China, the populations of Cuba, North Korea, and Vietnam, as nations still ruled by post-socialist Leninist party organizations. However, the separation between China and the USSR was also a Cold War move to "divide and rule" intellectually, carried out throughout area studies, and which has precluded Western comparative law from genuinely understanding the communist conception of law.
Ultimately, the early taxonomies of comparative law show quite an interesting schizophrenia of adherence to (or critique of) Pashukanis and Vishinsky. Comparatists have sided both with the former, in agreeing that, ultimately, law is essentially private and commercial in nature, and with the latter, in seeing socialist public law as intimately connected with the new socialist bureaucratic state. 89 Nevertheless, it has been the Cold War confrontation that carried the debate over taxonomy at the center of the comparative legal agenda. The ensuing unavoidable reflection on the political and geostrategic conditions of our comparative knowledge triggered later self-reflection at the fall of the Berlin Wall including some understanding of our own disciplinary ethnocentrism.
90
v. comparaBIlIty as a BourgeoIs crItIQue to the marxIst canon:
Beyond legal posItIvIsm In comparatIve laW
In a more general perspective, the taxonomic phase of comparative law meant going beyond legal positivism that had characterized the phase of législation comparée. Legal families, to be sure, needed organizational principles deeper than the mere contingency of legislation and of the official sources of law. No legislator or political authority can decide whether their own country belongs to common law or civil law, which are traditions as such (akin to the language 88 [Vol. 65 spoken by the people) and beyond the reach of a legislator.
91 Being a common law or a civil law country is not an arbitrary political choice; rather, it involves a legacy of history and deep structure. In this perspective, socialist law as a family of legal systems (or a legal tradition) creates some problems: one socialist revolution would not be enough to make a family of socialist law. 92 Indeed, it took quite a while after 1917 for Western comparatists to speak about a family of socialist law. Socialist law was recognized, albeit reluctantly, as a legal family after quite a significant phase of experimentation, which included sophisticated intellectual debate over the relationship between law and socialism (the Pashukanis versus Vishinsky confrontation in the '30s) and original institutional construction (such as the Prokuratura or the different models of socialist property law).
93
In a sense, the recognition of socialist law as a family of legal systems, which also gave rise to a fairly fundamental rethinking of the nature of the opposition between civil law and common law, was a hostile move in the Cold War context. 94 In spite of the fact that Lenin was a lawyer, and actually a very good one, who, from the 1920s until his death, had contributed much to the development of global legal civilization and consciousness, 95 Marxist theory reduced legality to a superstructure of the bourgeois system of production. Marx interpreted law as a contingent product of the bourgeois phase of capitalist development, something that a socialist system should deploy only as a lesser evil, but that is bound to disappear with the eradication of the class system. Marx never needed to distinguish common law from civil law; and Marxism, in opposition to the liberal agenda, uses class, not the individual person, as the social building block, with the consequence that socialist law is but an oxymoroncertainly not an autonomous institutional setting understandable in its own terms.
While Marx offered the theoretical foundation of this vision of law as a class-specific device of the bourgeoisie, it took Pashukanis, the Soviet legal scholar most respected in the West, to develop a full-fledged theory of law as a byproduct of the needs of contractual transactions and of the necessarily individualizing structure 
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of the idea of commercial exchange. 96 In Pashukanis's understanding, because law was structurally a product of the capitalist order, it would make little sense to compare it with the socialist order.
97
Either we would be comparing a fading superstructure of a new socialist structure (socialist legality) with a superstructure in a previous phase, or we would compare two radically different structures (socialism and capitalism), which is not the task of a lawyer. Pashukanis was writing in a polemic with Peteris Stucka, the Chief Justice of the Soviet Supreme Court, who believed in the transformation of bourgeois legality into socialist legality as a consequence of the Revolution. Socialist legality, in Stucka's Hegelian vision, was the outcome of a dialectic between the bourgeois thesis and the revolutionary antithesis. Stucka was one of Lenin's most important legal advisers in the early phase of the NEP and, unlike Pashukanis, he denied the inextricable connection between law and capitalist commercial transactions.
98
After Stalin's decision to consolidate socialism in just one country, the attitude of Soviet Russia toward law had changed dramatically, as Stalin incrementally deployed the law for political purposes, including the elimination of political opposition (the famous trial of Nikolaj Ivanovič Bucharin is a case in point) and campaigns of reeducation. Indeed, the use of legal decisions as devices of mass education on socialist legality is a recognized feature of the "style" of socialist law. 99 The hero of Stalin's intellectual emancipation from traditional Marxist theory of legality as an exquisitely bourgeois project was Andrej Vishinsky who, in a radical critique of Pashukanis, theorized the inherent superiority of socialist legality as opposed to the bourgeois one.
100 Socialism needs law permanently, he contended, as well as a strong state with a monopoly of the sources of law.
101 Neither Stucka's idea of an instrumental use of law in transition, nor the genuinely Marxist vision of a fading of law and state in transition to communism, could serve the conservative turn taken by Stalin. To Vishinsky, law was not a lesser evil but rather a noble device allowing for the organization of a permanently structured socialist state. A drastically teleological vision of law as a means to a political end emerged in the wake of the dramatic events that took place between Lenin [Vol. 65 execution in 1937. In spite, or maybe because, of these events (which included the promulgation of the Soviet Constitution in 1936), the idea that "socialist legality" was little more than camouflaged political expediency remained strong in the Western perception of Soviet law. The description of the socialist legal family in Western comparative law books as "lacking" the rule of law is perfectly compatible with the quite banal critique of Vishinsky to Pashukanis.
102
Pashukanis's vision triggered the early theory of non-comparability of socialist and bourgeois law, advanced by many socialist legal authors (the best known being A.A. Tille), influenced by Pashukanis's school, which was in its heyday at the peak of the Cold War. According to this vision, coherently based on a notion of law as a superstructure of the process of production, there is simply no meaningful comparison possible on the analytical ground between prerevolutionary, bourgeois law and the socialist model. 103 Interestingly, Vishinsky's opposing vision also led Soviet comparative jurisprudence to the same results of denying meaningful comparability. This time, the denial was based on normative rather than analytical grounds. Socialist law was "inherently superior" to previous and contemporary bourgeois law, as an expression of the people at a more advanced stage of political development. Any scientific comparison with bourgeois law, other than the mere accumulation of evidence in support of this truth, would be meaningless, since socialist law had nothing to learn from its capitalist neighbors. 104 A science of comparative law could only emerge in the study of the different ways in which the different Soviet republics pursued the same task of building a sturdy socialist system of state and law. 105 The fundamental agreement on non-comparability flourished practically unchallenged on the Eastern part of the Iron Curtain through the Cold War. Of course, Western comparatists, who dealt with the issue, discussed nuances developed over time and space across the socialist law family. 106 For instance, they detected some limited openings in post-Stalinist USSR due to an increase in academic dialogue, especially with Central European scholars at the Soviet jurists that together with Western colleagues take part in organizational activities in the domain of comparative law must remember that their role is to promote the diffusion and the knowledge of the Soviet conception of the law and of its historical superiority. They should never (as unfortunately sometimes happens) find out analogies between Soviet and bourgeois law outside of that purpose. 
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periphery of Soviet law. However, the single most important issue addressed by comparatists dealing with the Soviet-capitalist divide was the discussion of whether it was possible to compare the two to begin with.
107
I submit that a number of features of Western comparative law have been determined by a professional desire to confront the issue of non-comparability with a number of mirror moves. First, by making Soviet law one of the world legal families in all the early taxonomies constructed in comparative law, comparatists were showing that a scientific comparison was actually possible because they were not "afraid" of the deep differences. 108 Second, by emphasizing the extraordinary complexity, richness, and sophistication of the theories of sources of law in common law and civil law, comparatists could point at the "underdevelopment" of the Soviet theory of the sources of law as a matter of continuity between prerevolutionary tsarist and postrevolutionary socialist law.
109 Thus, with just one move (emphasizing the sources), they could hit two targets. First, they could claim that discontinuity was just revolutionary ideology, because politics can never completely determine the legal system in its autopoiesis.
110 Second, they argued for the superiority of Western jurisprudence, and more generally of the Western model of liberal democracy considering it a pluralistic system with an open and highly theorized understanding of the formal and informal sources of law. This feature, in opposition to the rudimentary state-centric Stalinist vision, was a common aspect of both the common law and the civil law traditions. Such a politically motivated analysis by Western comparatists contributed a great deal to moving comparative law beyond the black letter stage.
Thus, because of the Cold War, the critique of legal positivism, which remains today a distinctive methodological trait of comparative law, made, at the beginning of the taxonomic phase, a significant step forward. If a legal system is taken in its complexity, the legislator cannot be seen as the ultimate sovereign. Soviet law simply cannot choose discontinuity or declare incomparability, since in a correct scientific perception, it is quite different from the monolithic 107 [Vol. 65 description offered by domestic lawyers. 111 These lawyers are either ideologically driven or fearful of the political consequences of their actions in a totalitarian society. In the real life of the law, scientifically understood through correct methods, there is no such thing as a supreme sovereign ruler capable of deciding the law that remains autopoietic by nature. There is a limit to what a sovereign can choose, even if he is Stalin (or Napoleon before him). Certainly, the ruler cannot decide to what legal family his state belongs. A declaration of that kind would be as ridiculous as that of Woody Allen's dictator in Bananas declaring to an astonished Spanish-speaking population that from now on the official language would be Swedish! A direct consequence of this scientific claim of comparative law as a self-perceived methodology capable of objective, nonideological choice is the division of the socialist block into two separate families. Even before the political break-up of the USSR and China (over international leadership in the socialist world in the wake of Stalin's death), both David and Zweigert and Koetz had decided that China would not be part of socialist law. In a paradigmatic orientalist move, which, since Hegel, had denied China any capacity to evolve away from the Confucian worldview, the early scientific comparatists insisted on firmly locking the "far eastern" Chinese legal system in the orbit of "other conceptions" of law.
112 Again, it was a Cold War move to divide the socialist world. A move whose clear ideological inspiration (dubbed scientific) proved useful to legitimize the all but total erasure of socialist law from the global map of legal systems that followed the dissolution of the Soviet Union in 1991. As mentioned before, Hein Koetz followed exactly that strategy when, right after the German unification, he simply omitted the chapter on socialist law from the new edition of his classic, coauthored with Konrad Zweigert. Interestingly, that hasty move was in blatant contradiction to the claim of continuity and insufficiency of political determination in front of the complexity of the sources of law that comparatists had deployed before: the end of history in comparative law! vI. the common core of legal systems What was the correct scientific method that Western comparatists could deploy while their ideologically driven colleagues on the other side of the Iron Curtain could not, for fear or intellectual inferiority? To be sure, until the 1950s the comparative law scholarly community had little intellectual sophistication to display with pride. 113 Comparative law had just entered its taxonomic phase 
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and, in retrospect, we know it did it with a blatant display of ethnocentrism. True, Schlesinger and Gorla (on Rabel's shoulders) were already beginning to deploy an impressive factual method of inquiry in an effort to actually compare, rather than merely juxtapose, different systems; however, it was not until the end of the decade that the common core became recognizable as a full-fledged methodological step forward in our discipline. 114 Interestingly, while David and Zweigert and Koetz were still using a fundamentally contrastive approach to comparative law, just shifting the "formidable intellectual barriers" from the national boundaries of the different states to those between different families of legal systems, Gorla and Schlesinger (with Lorenz and Bonassis) where inaugurating an integrative era, where the focus on analogies was much more powerful than that on differences.
115 Both these approaches owed much to the Cold War climate. The contrastive construction of socialist law as a legal family significantly different from (and smaller than) the reach of political socialism, 116 allowed comparatists to make two claims. First, political choices are weaker than cultural traditions.
117 Secondly, the comparative professional project was not afraid of deep differences because comparison across families was still possible, and comparing a socialist country with a common law or civil law one was no more difficult than comparing any European legal system with, say, an African or an Asian one, regardless of the political context. In the contrastive vision, moreover, there was a not so well hidden bias in favor of the higher degree of legal civilization of the common law and of the "more advanced" civil law jurisdictions, to use the terminology that appeared in the first casebook of comparative law, i.e., Schlesinger's masterpiece. 117. This was, as discussed, the justification to keep China outside of the family. See id.
118. schlesInger, supra note 39. Already in the first edition, he displays the idea that the most meaningful comparison (worth undertaking to learn from foreign experience) is that between systems with comparable degrees of development. In the Introduction to formatIon of contracts, supra note 65, at 22, Schlesinger cites Italian scholar Tullio Ascarelli in a claim that methodologically sophisticated comparative law boils down to a dialogue between common law and civil law to discuss the Cornell treatment of Islamic and Egyptian law as "developing legal systems." [Vol. 65 It would be difficult to deny that the most important and characteristic methodological step forward in our discipline was the inauguration of the integrative method of the common core approach at Cornell.
119 Schlesinger headed the project, which inquired into the issue of contract formation, as a Ford Foundation project for some ten years. The project attracted many international scholars to Cornell (including Gino Gorla), and generated an impressive twovolume publication, which has since set the standard for functionalist integrative comparative law. The treatment of "communist law" (this was the term used in the publication) at Cornell requires some expansion. To begin with, Schlesinger shared the idea that communist law was a family of legal systems. Interestingly, that was the only family treated as such in the "communist legal systems annotations," the only ones in the two volumes organized by family and not by nationality. Second, in a footnote to the introduction, Schlesinger seems to believe that for the purpose of his study, the communist family includes China, where "the position (in the early 1960's) does not seem to have been radically different." 120 Third, the only legal system in that family that the project actually discusses at length is Poland, thanks to the help of W.J. Wagner, a Western-trained Polish professor in the faculty at Indiana.
Schlesinger explicitly correlated the issue of inclusion or exclusion of communist law with that of comparability of contract law in a planned as opposed to market economy. He devoted a few masterful pages in his introductory chapter on socialist legal systems, 121 and, while acknowledging the "seriousness" of the issue of (un)comparability, 122 he undertook a typically functionalist examination of the question, with all the sophistication that made him the undisputed global master of the field for a half century. The objective of the Cornell project was to "[s]tudy the contract law of several socialist nations for the very purpose of determining comparability. In other words, the question of comparability was to be determined after, and not before, an attempt to compare." 123 The issue eventually was "solved," based on the tremendous authority of the common core project, unsurprisingly in favor of scientifically determined comparability (as opposed to ideological incomparability). The question, which ) on the comparability of legal institutions in the field of contract and property.
In his common core discussion of communist law, Schlesinger would not go as far as to deny that the subject matter of contract formation-the core of private law-raised research questions that would not do justice to the specificities of socialist legality, tailored as it was on economic planning:
For the purpose of discussion, the argument against comparability may be stated in the following over-simplified form: 1. In a socialist economy contracts governed by the civil code or by similar provisions of private law are of practical importance only within a strictly limited sphere of economic activities. 2. The important transactions are those concluded among socialist enterprises in fulfilment of a Plan, and such transactions are not comparable to private contracts of the traditional type. Hence, it follows 3. That what is comparable in this area is relatively unimportant and what is important is not comparable.
126
To Schlesinger, the answer to this simplistic syllogism is in the key characters of common core research, the very methodological step forward that his sophisticated method of inquiry was contributing to comparative law:
Closer examination shows, however that this argument is based on unwarranted generalizations. In the first place, the various "socialist" systems differ from each other in their treatment of contracts between socialist enterprises . . . even with respect to the countries which adhere to a more conservative reading of socialist doctrine it appears that neither part 1 nor part 2 of the argument can be maintained without serious qualifications throwing doubt on the soundness of the conclusion. [Vol. 65
It would be beyond the scope of this Article to follow the master in introducing all the relevant qualifications of contract law, both in its codified form and in its practice, that would appear relevant "to ascertaining the common core of legal systems" within the socialist and capitalist purview. Especially interesting is Schlesinger's analysis of Kontrahierungszwang (compulsion to contract) as developing in capitalist countries that may show a convergence with the contractual duties of the plan.
128
It is exactly in this analysis, aimed to show in practice the comparability among systems with very different substantive sources of law (and even ideologies) that the common core hypothesis, appears at its best. 129 Far from politically neutral, and clearly imbedded in scientific positivism in the best tradition of American Legal Realism, Schlesinger moves gigantic steps forward away from juxtaposition to comparison.
The old pre-taxonomic tradition of comparative law has proved incapable of thinking outside the box of the jurisdictional boundaries between the states because the early students of législation comparée simply reflected that the "formidable intellectual barriers" between states created by codification in the civil law and by the demise of Latin as the legal lingua franca in the continental European tradition. David's and Zweigert and Koetz's contrastive taxonomic approach challenged state positivism, but it certainly bought into many of the common places of the previous phase. These early scientific comparatists portrayed the opposition between common law and civil law as one of magnitude, comparable to that between a capitalist and a socialist organization. It was only with the integrative approach of the common core that comparative law was able to move beyond taxonomy and into actual comparison based on a single standard for both capitalist and socialist legal systems. This approach allowed a first fundamental distinction between laws in action, as applied to real-life cases, and the description of the law produced by the very different forms it takes in the different legal families. Comparative law, short of remaining a mere tool for gaining a more international perspective, as it had been done in the United States since the early twentieth century, became a thorough effort of actual comparison of practical solutions. In struggling to reach an 
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unbiased factual hypothesis to base discussion on, comparatists at Cornell were actually fine-tuning their methodology and discovering an impressive number of factors relevant for an effort to avoid prejudices created by the unexplored biases of each national professional tradition. 130 The inclusion of communist law in the study of the formation of contracts-the subject of the Cornell seminars-was a bold step beyond the sterile methodological discussions that were taking place (and were to continue well into the eighties) between comparatists both in the capitalist and in the socialist world. A passion for idle methodological discussion, brilliantly diagnosed as a product of the Cinderella complex of our discipline, has certainly contributed quite a bit to its painful irrelevance. 131 However, the inclusion of Soviet law in the volumes on formation of contracts was more than that. It was a demonstration that meaningful comparison was actually possible in law, regardless of the ideological self-image of any legal system. Was this really true? Was the rethinking of the opposition between common law and civil law itself an ideological Cold War move? Was the image of convergence, that powerfully emerged from the Cornell seminars, a simple way to claim the superiority of Western law (or at least of Western comparative law) in a moment in which Soviet legal comparatists were weakened by the dogma of state sovereignty over the sources of law, and by their own consequent difficulty in finding meaningful comparison?
No matter what the answers to these questions might be, it is a fact that as a byproduct of an ideologically inflected preliminary discussion on the choice of the legal systems to be discussed and the contributors to be invited to Cornell (using Ford Foundation and Carnegie Endowment money), Western comparatists were forced to think about foundational questions related to the very purpose of law in society. Asking deep questions has produced deep answers, well beyond the mere issue of the comparability of contract law.
vII. the prIvate laW BIas of comparatIve laW
After decades of work in integrative comparative law, "on the shoulders of Schlesinger,"
132 we have learned a number of lessons. The most important one is that the questions you ask determine the answers you get. The awareness of this, which now seems quite banal, was (and still is for many) painful to reach. One diehard byproduct of the common core methodology, certainly borrowed from [Vol. 65 the Parsonian sociological approach (itself very much instrumental to Cold War confrontation), 133 was the idea of the possibility of a perfectly unbiased, neutral, and fully depoliticized objective analysis, if only one would properly apply the functionalist case method. To be sure, Schlesinger never made this claim, and it was read into his work by Sacco and a wave of mostly Italian "structuralist" comparatists, who attempted to move comparative law from functionalism into a structuralist phase, with the goal of measuring the similarities and differences. 134 As we know in retrospect, the idea of "measuring" institutional differences was mostly responsible for attracting comparative law into the orbit of the dominant U.S. brand of law and economics, with the naively unforeseen result of the legal origins theory sponsored by the World Bank in the aftermath of the fall of the Berlin Wall. 135 However, even stopping short of reaching these extremes, a certain conviction of the possibility to distinguish an analytic (positive) comparative law from a normative one remains dominant even today in spite of much discussion.
136 This is a translation into comparative law of a positivistic bias of social sciences (and of course of economics), despite the claim that legal positivism was all but defeated already in the taxonomic phase of our discipline. To be sure, the meaning of positivism in the legal tradition and in that of the social sciences overlap only partially, 137 so that we can say that after the taxonomic phase a more advanced positivistic phase of the discipline emerged. It is no surprise, or scandal, that Schlesinger himself shared with his fellow legal realists the idea of clear severability of the world of what "is" from the world of what "ought to be." However, he never fell short of introducing bold arguments of superiority of certain solutions over certain others, like he did in the famous Buffalo Law Review piece on criminal procedure in 1977. 138 Nor it is a surprise that he was a true believer in the possibility of separating politics from law and the rule of man from the rule of law. He had survived quite fortunately the rise of the Führerprinzip (the rule of man) and became so genuinely grateful to the country where he had found safe haven as to buy into the rhetoric of the rule 133. Talcott Parson was the most prominent U.S. sociologist through the 1950s and '60s. His role in making Harvard a CIA-friendly campus is not disputed among scholars of the period.
134. See Grande, supra note 28; ugo matteI, comparatIve laW and economIcs (1997).
135. 
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of law, a darling of the North American psyche. 139 The role of immigrant legal scholars in the professional foundation and development of comparative law in the United States (including the incorporation of what is today the American Society of Comparative Law) is well-known; 140 as is also the role of many of such scholars, particularly the refugees from Soviet Russia, in providing intelligence about the enemy as well as materials for the early projects of annexation of social science to Cold War needs, such as in the projects Troy and Camelot. 141 These factors, along with the phantom of the Cold War hovering over the years of McCarthyism, and the presence of John Hazard at Columbia Law School, where Schlesinger went through his second round of legal education, must have brought the young Schlesinger to suspend, at least in part, his critical and inquisitive spirit when it came to comparing Soviet law (often described as ideological) with capitalist law (described as scientific). Bringing Soviet law within the scope of inquiry into the common core of legal system was consequently not so much an inclusive move as it was actually a way to show a certain underdevelopment (very much expected given the subject matter) of communist law, as compared to the more advanced Western jurisdictions. True, it made a lot of sense in Schlesinger's agenda to show that even an outlier like socialist contract law could illustrate the prevailing similarities rather than differences when compared to systems belonging to the capitalist legal families. This was a smart move toward the depoliticization of the comparative legal discourse. However, the move made sense in the historical context only because comparative law was traditionally and severely biased in favor of private law.
142 Finding a common core in contract law between capitalist systems organized around the exchange value and socialist ones organized around the use value, was an explicit critique of historical materialism. Nevertheless, it was a critique that could work only because the object of observation was the form of contract law, not its economic substance. 143 The private law bias of comparative law (where most of the deeply studied structural differences are located) made the inclusion of Soviet law [Vol. 65
at Cornell a self-fulfilling prophecy of superiority of the core of capitalist law.
144
For the purpose of this Article, I do not need to spend more time on this matter. One can only note how a Cold War urgency, while producing the important methodological step forward of developing a sophisticated functionalist approach to our discipline, nevertheless reinforced one of the key aspects of Western comparative law: its private law bias.
vIII. the roman laW suBstratum of socIalIst laW
The strongly held belief in the "rule of law" as an undisputable segregation between the domains of law and politics, together with the deeply engrained private law bias of the discipline, are two mutually reinforcing characteristics of comparative law connected with issues of the Cold War. To be sure, Western comparatists specializing in Soviet law did not do much to overcome these biases. 145 Indeed, the work of legal Sovietologists, rather than an attempt to learn from one another and to broaden the perspective of the discipline, was closer to a sort of external description of an objectified reality, a socialist legal family, whose subjectivity was all but denied. Western Sovietologists simply assumed that Western law had little to learn from socialist legality.
146 Indeed, seen from the perspective of Western comparative lawyers, socialist law was little more than a reduced domain of application of a civil law substratum in areas such as economic planning, that a brutal and corrupt regime would politically claim were governed by a genuinely different form of law. 147 Everything that could not be described as an application of this substratum, a sort of irresistible continuity that makes any form of revolution impossible in the law, was simply ridiculed as regime propaganda. 148 Intellectual giants, such as Stucka, who in the 1920s were deploying sophisticated Hegelian tools to describe a dialectical discontinuity between pre-Soviet and post-Soviet legality, were never considered as interlocutors, only described as actors (or victims) on a tragic and dramatic historical stage. 
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The self-serving nature of this attitude toward socialist law seems quite clear. The geographical scope of socialist law was much broader than the discourses on the civil law substratum were willing to admit. Socialist law would not coincide with the boundaries of the legal family that Western comparatists had built for their own taxonomic purposes and needs to make the discipline "scientific." However, the Urals were not a barrier against the influence of the Soviet model. 149 Only beyond them did socialist law encounter legal substrata that had nothing, or very little, to do with the civil law tradition. The Soviet Union was much broader than its European component. Many republics within it had experienced Islamic law, and never had anything to share with the Central and Western European legal traditions. Soviet jurist of such republics certainly were not nostalgic for a period in which they could be seen as integrated into the Western legal tradition, as was arguably the case (and indeed explainable because of previous class belonging) of some of their Hungarian, Polish, and Rumanian colleagues. 150 The extent of socialist legal influence was moreover very broad and quite diverse, ranging from Asia, to the Middle East, Africa, and Latin America.
In retrospect, there would admittedly have been much to learn from the way in which socialist legality attempted to deliver emancipation, desegregation, labor, and property reform. Yet there was not such an attitude in the circles of Western comparatists. It took Quigley, long after the fall of the Berlin Wall, to show the kind of comparison that was going on at the geopolitical level. Moving away from a tradition of export-comparativism inaugurated in the United States at least since the Wilsonian "white man's burden" rhetoric, Quigley was able to show how much Western legal innovation benefited from examples from the other side of the Iron Curtain. 151 However, professional comparatists busy in private law technicalities, missed the broader picture and yet another possibility for some relevance.
Ix. the convergence hypothesIs
Comparatists usually explain the "convergence hypothesis" in comparative law 152 as the product of a more critical look, in the age of [Vol. 65
"integrative" comparative law, at the established strong oppositions between common law and civil law, especially in the domain of the sources of law. 153 For example, the doctrine of stare decisis, traditionally weaker in the United States, was quite dramatically relaxed also in England in the aftermath of the Practice Statement of the House of Lords in 1966. Meanwhile, case law became increasingly significant in the civil law tradition, especially due to the growing role of the European Court of Justice and of the constitutional courts in most jurisdictions. The rising number of special statutes in the civil law tradition helped to somewhat weaken the central position of the civil codes, while in both the United States and the United Kingdom, some important pieces of legislation, such the 1925 Law of Property Act or the 1952 Uniform Commercial Code, could hardly be seen as simple narrow exceptions to the common law. 154 These transformations, very visible in an era that Guido Calabresi has significantly dubbed "the age of statutes,"
155 have led to the emergence of rather similar interpretative techniques that have also contributed to the fading of some classic areas of divergence between common law and civil law. Deploying a methodology pioneered by Alan Watson, a Roman law scholar whose main agenda in comparative law was to disentangle law from the social and political reality, comparatists have mostly explained this disentanglement by means of legal transplants 156 centralism" 158 as a dictatorship. There was a need to construct a tidy separation between law and politics, an achievement that according to the dominant narrative in comparative law was possible only within the domain of liberal democracy, shared by the more advanced countries of both the civil law and the common law families.
Comparatists bought into the rhetoric of the structural superiority of the rule of law (again shared by both common law and civil law) and of its political neutrality. "Where men rather than laws govern, people usually find it more prudent to seek a powerful human protector than to stand on legal rights against the State," writes Schlesinger the 1988 edition of his book, just one year before the fall of the Berlin Wall. 159 Hans Baade, ten years later, in the sixth edition of the celebrated casebook, developed this most cursory attempt to describe the essence of the Western legal tradition, in contrast with both the Soviet Union and China. The outcome was a self-serving self-portrait displaying some faith in the idea that only Westerninspired legal institutions could produce an acceptably "democratic" social organization. In other words, showing convergence meant claiming that on what "really matters" (democracy, human rights, and the rule of law) the most advanced countries do agree, and every alternative is hopelessly bound to a dark phase of human history. 160 It would have been useless to engage in such mirror imaging if comparatists could still comfortably stick to the technical comparison of professionalized law as they did until the 1950s, when the "rule of man" was certainly the reality in most European contexts. Rather, it has been the Cold War confrontation to provide the incentives to distillate a fundamental "structural" analogy of all Western countries to contrast them with the socialist block. In this way, the integrative and the contrastive methodology, short from being historical phases in the unfolding of the comparative legal narrative, 161 are indeed powerful synchronic weapons. Convergence hypothesis in comparative law developed precisely for the ideological needs of contrasting the capitalist with the socialist block in terms that, rather than being only political or economic, could be described as "legal," with the obvious implication of the "illegality" of any alternative vision in which politics would be hegemonic over professional law. 162 The emphasis on analogies of the common core approach [Vol. 65 provided an intellectual climate favorable to look for convergence or dialogue rather than opposition between common law and civil law. The Cold War generated a need to compare on favorable grounds the West with the rest (where the alternatives to capitalism resisted the U.S. hegemony). The result was an overemphasis on convergence that Schlesinger himself, in his last published piece, denounced as misleading. 163 x. the fall of the BerlIn Wall and the erasure of the sovIet laW famIly
At the fall of the Berlin Wall, comparatists did not escape the chorus of self-congratulatory rhetoric that for a decade all but banned critical thinking from Western discourse. 164 Hans Baade's pages, mentioned above, on the shift from the plan to the market and the complete erasure of socialist law in Koetz's third edition of the Einführung, as well as in Glendon's casebook, 165 are the best evidence of such an attitude.
Interestingly, the few comparatists still in the business of studying former socialist law deployed the depoliticizing tool par excellence, namely the doctrine of legal transplants, moving it a step forward in the process of explaining legal change with no consideration whatsoever for the social or political context. 166 Before leaving the field open to the work of scores of corporate practitioners and World Bank advisors, 167 Gianmaria Ajani, a competent Italian legal Sovietologist, developed the metaphor of import-export of law, while studying competition in U.S. and European legal systems, in order to supply law to Russia and other former Soviet republics or satellites. 168 This metaphor completed the ongoing global trend to turn law into a technology, something that could be supplied (exported) with no concern whatsoever for the destiny of the import. The former third family of legal systems was thus reduced to a marketplace of legal institutions where the issue was whether it was to be studied from the supply side (competition between exporting countries) or from the demand side. What used to be a field of genuine 163 
2017]
research, with a professional group of competent scholars engaged in deep study, became a laboratory of quite superficial observation on the passage "from Marx to markets." 169 Thus the "second wave" of law and development, sponsored by the World Bank rather than by the Ford Foundation, inhabited by biased neoliberal economists and legal practitioners, has attracted legal Sovietology into its orbit. Any kind of critique, be it by scholars in self-estrangement 170 or comparatists interested in understanding a different pattern of law, failed to stave off the assault on the "third family" of legal systems that clearly was no longer needed after the fall of the Wall. 171 Obviously, this dismissal further proves in retrospect the already discussed Cold War purpose of building it as a family.
Because China had long been expelled from the domain of socialist law (as a "far eastern" legal system in the orientalist vision of Koetz-but why should Germany be the point from where to judge if something is far?), 172 no comparatist applied to its study any of the previous knowledge on the communist family. Yet, China has maintained a Leninist party structure and a political model of democratic centralism (rule of political law) competing for legal hegemony with traditional conceptions and Western-inspired modernization. 173 An unbiased legal comparison would therefore engage in a serious study of the post-1978 Chinese Communist Party deploying bourgeois law to accumulate capital, as it happened in the NEP during the 1920s.
174 Narrow disciplinary political correctness, which has already inserted China into a different family, would not consider that this kind of work the province of comparative lawyers, since the study of parties is the domain of the political scientist and not of the lawyer. China however did not escape the sad fate of becoming the object of business-oriented study based on the import-export metaphor and the assumption that it lacks the rule of law. 175 Teemu Ruskola, one of the very few legal Sinologists refusing to use self-serving contrastive approaches, has vocally denounced this phenomenon as orientalism. 176 In spite of the "end" of the Cold War, Western comparative legal rhetoric still needs an "elsewhere," some geopolitical competitor, against which to contrast its own self-image of being the cradle of democracy and the rule of law. If the Cold War climate produced quite a significant improvement in the quality of comparative law, which was at the early taxonomic phase, of functionalism, and of the convergence hypothesis, little of value came from the post-Cold War (end of history) rhetoric. By no means, of course, is this a phenomenon unique to comparative law. The mainstream and the end of history have destroyed dialectic. Intellectual enclosure and self-censorship have all but delegitimized the critique of a mainstream that still celebrates the fall of Soviet Russia as a strategic success.
Historical dialectic generates fruits in terms of civilization and respect. As Quigley has shown in his masterful work, Soviet legal innovation produced genuine "improvement" in many areas of Western law: labor law, criminal law, international law, family law, welfare law, even desegregation in the United States, 177 have benefited greatly from the presence of a powerful Soviet alternative. The very phenomenon of African decolonization would have been unthinkable in any other but a bipolar world. More generally, the welfare state, whose peak, especially in the United States (L.B. Johnson's "Great Society"), coincided with the peak of Cold War confrontation in Vietnam, cannot be explained outside of it. The above discussion has shown how comparative law has, too, benefited from the Cold War confrontation.
The end of history has produced a fierce capitalist reaction against Cold War-generated legal achievements. There are simply no areas of law where this counter-reformist trend did not emerge. International law returned to secrecy and unilateralism. 178 Labor law canceled most of the achievements of the workers' movement in the name of flexibility and global competitive needs. 179 In criminal law, retribution and the certainty of punishment replaced social reintegration. 180 Even in family law, in spite of increased formal equality, the substantive spaces for emancipation have dramatically declined.
The end of history allowed for the triumph of a variety of neoformalist, economy-driven jurisprudential movements in the United States, replacing legal realism as the dominant mode of thought.
181
The conservative Olin Foundation in U.S. law schools became the equivalent, fifty years later, of the Rand Corporation, in leveraging "scientific," rational choice games dubbed "law and economics." 
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In comparative law, the end of history also generated a reactionary phenomenon: the economic literature on "legal origins." 182 The genealogy of this move, which culminated in an unprecedented direct involvement of economists in the study of comparative law, is quite clear. To begin with, the comparative mainstream, within its purely scientific claim, started to argue that "measuring" analogies and differences between legal systems was the only legitimate scientific task of our discipline. 183 Soon after in the early to mid-1990s, some European and U.S. lawyers and economists put together a loose organization, the Comparative Law and Economics Forum, on the implicit assumption that only economics, the queen of social sciences, could provide the intellectual and methodological sophistication necessary to attempt such measurement. 184 Meanwhile, professional law and economics organizations were established in Latin America, Asia, and elsewhere in Europe. Eventually, a well-connected group of Harvard economists provided the World Bank (already alerted to the existence of comparative law and economics) with materials for a project known as "Lex Mundi," 185 which subsumed the world legal systems divided by their legal origin, civil law and common law. 186 All the legal systems of the world could then be compared contrastively according to these origins (shared for instance by Italy, the Congo, or Mexico). Different legal origins would explain the comparative efficiency of legal systems measured by a simplified method of statistical regressions based on data such as the number of days necessary to obtain a judgment in commercial matters.
World Bank economists eradicated all the Cold War-induced methodological sophistication that legal comparatists deployed to contrast the Marxist arguments of non-comparability and/or of superiority of the Soviet model: no more taxonomic effort (back to the old Victorian divide across the Channel); no more sophistication in analyzing the sources of law (back to législation comparée); no more convergence hypothesis. Legal origins reduced the triumph of financial capitalism to the triumph of the common law tradition. It 183. See Sacco, supra note 45. 184. See matteI, supra note 134. 185. Lex Mundi is self-described as "an exclusive worldwide network of top-tier independent law firms that provides for the exchange of professional information about the local and global practice and development of law; facilitates and disseminates communications among its members; and improves our members' ability to serve the needs of their respective clients." Statement of Purpose, lex mundI, http:// www.lexmundi.com/lexmundi/Statement_of_Purpose.asp (last visited Oct. 26, 2015).
186. On Lex Mundi, see schlesInger's comparatIve laW, supra note 74, at 267.
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transformed the quest to measure analogies and differences among legal systems into a mere ranking. In this vision, legal systems, like academic institutions, restaurants, or phone companies, can be chosen according to their position in the ranking, where the most powerful and rich are invariably on top, thereby objectifying their assumed superiority and blaming the inferiority on the inferior just like poverty is blamed on the poor by the institutions that sponsor this kind of consumer-based approach. 187 Interestingly, while during the Cold War, the Bretton Woods institutions respected their explicit mandate not to intervene in the members internal political affairs, the already discussed progressive depoliticization of law (its transformation into an exportable technology) became the Trojan horse for such direct intervention dubbed "law reform." During the Cold War, public institutions (such as the Department of Defense or UN-affiliated organisms such as the World Bank or the International Monetary Fund (IMF)) would not directly finance study (or intelligence) of the law in different countries. They considered it a delicate political matter connected with issues of state sovereignty that required the deployment a variety of private (front) organizations, such as the philanthropic foundations discussed above. 188 Today there is no more such restraint, which is good news for scholars willing to participate in the construction of dominant rhetoric. The World Bank, the IMF, and many other ideological apparatuses of capitalist hegemony, lavishly fund incursions into the legal systems of the target countries. As Michel Albert has masterfully argued, 189 capitalism is today itself divided into two fronts, and the city (financial capitalism) fiercely combats production capitalism (the so-called Rhenian model). While the former has its origins in common law, the latter corresponds to the civil law tradition. Hence, predictably the political and economic conditions post-Cold War are ripe for the soft rebirth of the common law versus civil law opposition now in the hands of a new sociological group.
conclusIon
The literature on legal origins has been the only product of the century-long transformation of comparative law that I have traced that has been known and influential outside a very small group of scholars professionally engaged in comparative law. 191 
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Cold War has staged a comparative jurisprudence of intellectual giants, such as Schlesinger, Zweigert, or David, attempting to contrast other intellectual giants, such as Stucka or Pashukanis, its end has produced World Bank-sponsored literature on legal origins: a literature that deploys with no shame the neocolonial narrative of objective Western superiority outside any attempt to dialogue, even within the capitalist block. Unfortunately, as much as our discipline flourished in Cold War conditions, it has declined in the era of globalization and mainstream. Perhaps these are the consequences of our now century-old disciplined incapacity to move beyond the white man's burden. After all, you can indoctrinate students even knowing very little about them.
